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J  U  D  G  M  E  N  T 

 

   The deceased was doing partnership business with accused Jiten 
Nath. One day, evening, the deceased was taken away from home by the 
accused for discussion on their partnership business and since then, the 
deceased remained untraced. On the following day, sniffer dog of police tracked 
the place of concealment of dead body at the kitchen of the accused and on its 
following day, the accused Kalpana Devi, pin-pointed the location of 
concealment of the corpse at their kitchen. Meanwhile, two accused persons 
absconded, one of whom was arrested in Dhemaji district after 2 years 3 
months. The evidence of the autopsy surgeon suggested that the cause of death 
of the deceased was ante-mortem strangulation. 
 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  
 
 One Barun Das, son of Chandra Kanta Das, a resident of 
village Radhikapur, under Tezpur PS, lodged an ejahar, on 17-12-2001, 
before the in-charge of Bebejia Out Post alleging that on 16-12-2001, at 
about 9 p.m., his brother Bidyut Das went off missing from house. On 
that day, they searched to locate him, but could not be found. It was 
further alleged that his said brother was doing partnership business 
with the accused Jiten Nath and at that time, their partnership business 
was dissolved due to differences. However, due to their partnership 
business relation, Bidyut Das often visited the house of the accused. It 
was apprehended, that on the previous night, his brother Bidyut went 
to the house of accused Jiten Nath and the accused committed some 
unwarranted incident to Bidyut, after his abduction. It was further 
alleged that it was learnt from secret sources that on the previous 
night, at about 10-30 p.m., commotion broke out in the house of the 
accused Jiten Nath and somebody was heard shouting for help to save 
his life.  

 
INVESTIGATION :  
 
3.   Based on the above FIR, Bebejia Out Post, GD Entry No.277, 
dated 17-12-2001, at 1-30 p.m., was made and on being forwarded, 
registered as Tezpur PS Case No.911/2001, dated 18-12-2001 u/s 365 of 
the IPC, vide GD Entry No. 814, dated 18-12-2001. The Officer-in-charge, 
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Tezpur Police Station, Inspector Nilachal Bharali endorsed the case to SI 
Ajay Das Gupta for investigation.  
 
4.   In course of investigation, the IO, SI Ajay Das Gupta visited 
the place of occurrence, that is, Bakori gaon, and recorded the 
statements of the witnesses, recovered the corpse of deceased Bidyut 
Das, which was kept buried in the kutcha floor of the kitchen of the 
house of the accused persons and under a granary, that is, „duli‟, and 
accordingly, the dead body was disinterred, in presence of an Executive 
Magistrate. Then, the Executive Magistrate held inquest on the dead 
body of the deceased. The IO drew up a sketch map of the place, where 
the dead body was buried and seized some articles belonging to the 
deceased. Thereafter, the IO sent the dead body to Kanaklata Civil 
Hospital, Tezpur for Post Mortem examination. The IO arrested the 
accused Kalpana Devi and long thereafter, ASI Ratneswar Saikia of 
Gogamukh PS in Dhemaji district, arrested her husband, the co-accused 
Jiten Nath from Gogamukh in Dhemaji district. The other accused, 
namely, Pulin Das could not be arrested and accordingly, he was shown 
absconder in the charge-sheet which was submitted by SI Jogesh Deva 
Goswami, the successor IO of SI Ajay Das Gupta.  
 
TRIAL :  
 

5.   Since the charge sheeted offences, u/s 302/201 IPC, are 
exclusively triable by the Court of Session, the then Learned Judicial 
Magistrate, 1st Class, Tezpur, Sonitpur, vide order, dated 26-12-2006, 
passed, in GR Case No.1730/2001, after observing the formalities, under 
Section 209 CrPC, committed the case of the accused persons, namely, 
Kalpana Devi and Jiten Nath, to this Court of Session for trial. Here it 
may be mentioned that the accused Pulin Das was proclaimed absconder, 
vide order, dated 30-11-2006, passed, in GR Case No.1730/2001.  
 

6.  On perusal of the prima-facie evidence on the case diary 
and hearing the learned counsel of both the sides, one of my learned 
predecessors, framed charges under Sections 302/201/34 of the IPC 
against the accused persons. The charges were then read over and 
explained to the accused persons, to which they pleaded not guilty and 
claimed to be tried, vide order, dated 15-02-2007.  
7.   In order to prove the charges, levelled against the accused 
persons, the prosecution has examined 14 (fourteen) witnesses, 
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including the autopsy surgeon and the Investigating Officer, while the 
defence cross-examined them.  
 
8.  After closing the evidence of the prosecution side, the 

statements of the accused persons were recorded u/s 313 CrPC, on   24-
02-2014. The accused persons pleaded not guilty, and declined to 
examine any witness in defence.  
 
9.  I have heard the argument advanced by Mr. H. P. Sedai, the 

learned Public Prosecutor, and Mr. T.C. Khetri, the learned Senior 
defence counsel. I have gone through the entire evidence proffered by 
the prosecution and also the statements of the accused persons, 
recorded u/s 313 CrPC.   

 
POINTS FOR DETERMINATION :  

   
10.    From the evidence on record, and on the basis of oral 
submission of the learned counsel for both the sides, the following 
points emerged for determination :  
 

1. Whether the accused persons, on or about 16-12-
2001, at about 9 p.m., at Besseria Bakori Gaon, 
under Tezpur PS, in furtherance of common 
intention, did commit murder, by intentionally 
causing the death of Bidyut Das, the elder brother 
of the informant Barun Das  ? 

 
2. Whether the accused persons, on or about the same 

day, time and place, in furtherance of common 
intention, caused disappearance of certain 
evidence of commission of murder of Bidyut Das by 
concealing the dead  body ?  

 
THE DECISION AND THE REASONS THEREFOR 
 
(A)   WHETHER „CULPABLE HOMICIDE‟ ? 
Legal position :  
 
11.   Section 299 of the IPC defines the expression „culpable 
homicide‟. Homicide means killing of a human being by a human being. 
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„Culpable homicide‟ means of causing of death (i) by an act with the 
intention of causing death ; (ii) an act with the intention of causing such 
bodily injury as is likely to cause death ; or (iii) an act with the 
knowledge that it was likely to cause death. In short, there are three 
species of mens rea in culpable homicide, that are (a) an intention to 
cause death, (b) an intention to cause a dangerous injury and (c) 
knowledge that death is likely to happen.   

 
12.   In the instant case, there is no dispute from the defence 
side that Bidyut Das met with a homicidal death. On the other hand, it is 
the consistent case of the prosecution that the cause of death of Bidyut 
Das was murder and his dead body was found buried in one bag (one 
gunny bag covered with another polythene bag), in the kutcha floor of 
the house of accused Jiten Nath. PW-14 SI Ajay Das Gupta, the IO, found 
multiple abrasion and cut wounds over the dead body of Bidyut Das put 
in gunny and plastic bags in a pit of about 3’ in radius in the kutcha 
floor of the kitchen of the house of the accused Jiten Nath, during 
preparation of the inquest report by PW-12 Atika Sultana, the Executive 
Magistrate, u/s 174 of the CrPC, vide Ext.2, in presence of witnesses. 
According to PW-11 Dr. Apurba Krishna Sarma, the doctor, who 
performed the post mortem examination, on 18-12-2001, on the dead 
body of Bidyut Das, on police requisition, at Kanaklata Civil Hospital, 
Tezpur, opined that the cause of death was asphyxia as a result of ante-
mortem strangulation, vide Ext.4, the Post Mortem Report. The defence 
has not been able to destroy or weaken the findings and opinion of the 
doctor (PW-11), rather reinforced eliciting that mild abrasion was found 
on the neck of the dead body. The testimony of the remaining PWs, as a 
whole, has also consistently corroborated the findings of PW-14, the IO 
and PW-11, the doctor, describing the dastardly nature of acts 
committed on the deceased. As a whole, this Court finds no difficulty to 
hold that the death of Bidyut Das, was certainly an act of „culpable 
homicide, defined in Section 299 of the IPC.  
 
(B) WHETHER „MURDER:  

 
13.  The offence of „culpable homicide‟, as stated above, is 
defined in Section 299, whereas „murder‟ has been defined in Section 
300 of the IPC. The basic difference between the „culpable homicide‟ and 
„murder‟ lies in the degree of gravity of offence. In order to bring home 
the offence within the parameter of Section 300 of the IPC, the 
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prosecution has to establish that the assailant had the definite intention 
to cause death of the deceased or the offender had the knowledge that 
the wounds he is inflicting would be sufficient to cause death or that 
those will be dangerous to human life. Therefore, the essential 
ingredients of the offence have to be deduced and inferred from the 
series of facts peculiar to a particular case as emerged from the 
evidence.  
 
14.  Section 300 of the IPC is, of course, qualified with five 
numbers of Exceptions. If any of the said five Exceptions is attracted, 
the offence would be termed as „culpable homicide not amounting to 
murder‟. In the present case, no doubt, the accused persons have not 
pleaded that they had committed the offence under any provocation 
initiated by the accused or in the midst of a quarrel with him, but it is 
the duty of the court to ascertain the circumstances in which the 
offence was committed. Section 201 of the IPC requires that after 

commission of the offence, caused any evidence to disappear or that gave 

information respecting that offence which he knew or believed to be false. 

Section 34 of the IPC is a rule of liability for an offence, committed by two or 

more persons.  
 
15.  At this stage, this Court finds it necessary to have a look to 
the evidence proffered by the prosecution, in regard to the 
circumstances in which the offence was committed.  
 
16.  PW-1 Barun Das is the informant and brother of the 
deceased Bidyut Das. His evidence is that his brother Bidyut Das was 
doing partnership business with the accused Jiten Nath and Pulin Das 
(since absconding). On 16-12-2001, at about 8-30 p.m., accused Jiten 
Nath and Pulin Das (since absconding) came to their house, and they 
wanted to discuss some matter in connection with their business with 
Bidyut. He called his brother Bidyut and all of them discussed some 
matter at his house. At about 9 p.m., Bidyut and both the accused 
persons along with Bidyut went out of home. The accused persons told 
him (PW-1) that they would have some further discussion with Bidyut. 
His brother Bidyut told him that he need not worry about him (Bidyut). 
On the following day, morning, at about 7-30 a.m., he noticed that the 
door of his brother Bidyut was open and then they searched for Bidyut, 
but did not find any clue of him. As Bidyut was taken away by the 
accused Jiten Nath and Pulin Das ( since absconding), on the previous 
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night, he went first to the house of accused Pulin Das ( since 
absconding) of his village. Finding him absent, at home, he went to the 
house of accused Jiten Nath, who is a resident of Bakarigaon. Accused 
Jiten Nath was found absent at home and so enquired from his wife 
accused Kalpana Devi, who was found present at home, whether Bidyut 
came to their house, to which she replied in the negative. As accused 
Jiten Nath took his brother Bidyut to his house, suspicion arose in his 
mind that something might have happened at the house of the accused 
Jiten Nath.  
 
   Thereafter, he lodged an ejahar, Ext.1, with the Police 
Station. The police came to the house of accused Jiten Nath and 
launched investigation. Police employed sniffer dog and recovered 
one torch light and a „khukri‟ belonging to his brother Bidyut from the 
house of the accused. The sniffer dog went round of a „duli‟ ( granary) 
and that gave rise to a suspicion in the mind of all that the occurrence 
took place at his house and the dead body might have been kept 
concealed somewhere near the „duli‟ (granary). Police took away the 
accused Kalpana Devi to the Police Station. On the following day, the 
accused Kalpana Devi led police to their house and after confessing 
her guilt, showed the dead body of Bidyut kept concealed in a pit under 
a paddy contained „duli‟ (granary). Thereafter, police brought a 
Magistrate and recovered the dead body of Bidyut. The dead body was 
kept in a cement bag and he identified the dead body of his brother. 
Accused Jiten Nath and Pulin Das (since absconding) were found 
absconding. He recognized, Ext.1, the „khukri‟ recovered by police. The 
seized torch light was shown to him which was recognised to be not 
belong to his brother Bidyut.  
 
17.  In cross-examination, he has, inter-alia, deposed that to 
his knowledge, some lines were not correctly written in the ejahar 
though it was written as per his version. He did not go through the 
contents of the ejahar, which was written by police. He denied the 
defence suggestion that he did not state before the IO that at about  8-30 
p.m., the accused Jiten Nath and Pulin Das ( since absconding) came to 
his house and took away his brother Bidyut with them assuring him to 
send him back after sometime. On the night of 16-12-2001, he did not 
search for Bidyut. On 17-12-2001, he met Pulin Das ( since absconding) 
on the way and hence, he did not go to his house, but went to the house 
of accused Jiten Nath in search of his brother. He came to know that 
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somebody raised hue and cry uttering „bacha o ! bacha o !‟, at the 
house of the accused Jiten Nath and that also raised his suspicion. He 
did not state before the IO as to the source of this information. He was 
not present when accused Kalpana Devi confessed her guilt before the 
police. The kitchen of the house of the accused Jiten Nath is a separate 
one and made of bamboo. Accused Pulin Das (since absconding) 
remained absconding after the occurrence. When he enquired from 
Pulin Das (since absconding) whereabouts of Bidyut Das, he replied that 
he had not gone to the house of accused Jiten Nath. He suspected the 
accused with the commission of murder of his brother. He first 
searched his brother in and around their house and finding him not 
available, he made search at the house of Pulin Das (since absconding) 
and then in the house of accused Jiten Nath. He heard that Pulin Das 
(since absconding) earlier killed some other person. He did not know if 
his brother had illicit connection with accused Kalpana Devi. The crops 
of accused Jiten Nath had been damaged by elephants. Bidyut Das was 
unmarried.  Bidyut Das resided in a separate room, situated just in 
front of his room, but took meal at their same kitchen. He did not notice 
any injury on the body of Bidyut Das, but found it in swelling condition. 
He noticed one mark on the neck of his brother.  No „gamosha‟ was 
found. The dead body of Bidyut contained wearing of a „ganji‟ and a 
half-pant. He cannot say with what dress he went out of home. The 
house of accused Jiten Nath is situated about half a kilometer away from 
his house. He denied the defence suggestion that accused Jiten Nath and 
Pulin Das (since absconding) did not visit his house and took away his 
brother Bidyut with them and expected that he would return home. He 
denied the defence suggestion that he did not tell the IO that he went to 
the house of accused Pulin Das (since absconding) and Jiten Nath, in 
search of his brother. He denied the defence suggestion that he did not 
state before the IO that he took police to the house of accused Jiten Nath 
and police also took sniffer dog with them. He denied the defence 
suggestion that Bidyut had no business connection with the accused 
Pulin Das (since absconding) and Jiten Nath for last two years prior to 
the occurrence because of the rumour of maintaining illicit relation 
between Bidyut and Kalpana Devi, the wife of accused Jiten Nath and 
that his brother has no visiting terms with them. He denied the 
defence suggestion that the accused Jiten Nath and his wife 
Kalpana did not kill his brother and that the dead body of Bidyut 
was kept by somebody at the house of accused Jiten Nath as Jiten 
Nath was absent.  
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18.  PW-2 Mahendra Das is the uncle of the deceased Bidyut 
Das. According to him, on 16-12-2001, at about 8/8-30 a.m., his nephew 
Barun Das came to his house and enquired whether his brother Bidyut 
came to his house. When he enquired as to why he made the enquiry, 
Barun told him that on the previous night, he was taken away from the 
house by accused Pulin Das (since absconding) and Jiten Nath and since 
then he remained missing. He further informed him that despite his 
search, Bidyut could not be traced out. He advised Barun to go and 
make enquiry at the houses of accused Pulin Das (since absconding) and 
Jiten Nath. Thereafter, he returned home. At about 9 a.m., Barun again 
came to his house and informed him that he went to the house of 
accused Jiten Nath and found his wife, the accused Kalpana and she told 
him that he had gone to the field. Barun told him that from the replies 
given by the accused Kalpana, the wife of the accused Jiten Nath, he 
suspected that something might have happened at their house and the 
villagers also informed him that at about 10 p.m., hue and cry was 
heard at his house. He advised Barun to go to the Police Station and he 
also followed him. He requested the police to bring sniffer dog in aid of 
investigation into the incident. After sometime, police came with 
sniffer dog and they went to the house of the accused Jiten Nath, where 
the sniffer dog handler had already started investigation. The police 
dog moved around a heap of straw and after removal of the straw, 
police recovered and seized one torch light and a „khukri‟. At that time, 
the accused Jiten Nath was seen returning home with a cart and 
witnessing presence of police at his house, he fled away leaving the cart 
on the road and thereupon, they apprehended him in the jungle. 
Accused Jiten Nath was brought to his home, but again managed to flee 
away and entered into a jungle. They could not re-apprehend him due 
to darkness of the night. Police took away the wife of the accused Jiten 
Nath (Kalpana Devi) to the Police Station for interrogation and kept the 
house under police guard for the night.  
 
  On the following day, at about 12 noon, police came to the 
house of the accused Jiten Nath along with the accused Kalpana Devi 
and the Executive Magistrate Atika Sultana. In presence of him (PW-
2) and others, the accused Kalpana Devi led police and pointed out the 
location, where the dead body of Bidyut was kept concealed under a 
„duli‟. Thereafter, the dead body of Bidyut was exhumed. The dead body 
was found packed in a gunny bag under the earth with a „duli‟ 
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(granary). He identified the dead body of his nephew Bidyut Das. The 
place was surrounded by walls and there was only one door to enter 
into it.  The „duli‟ was taken out by breaking wall. The Magistrate 
prepared the report after observing the dead body. Ext.2 is the said 
Inquest Report, where Ext.2(1) is his signature. A „gamosha‟ was found 
fastened around the neck of the deceased. There were marks of 
injuries on the face and lips of the dead body. There were also two 
cut marks on the back of the chest. The police took away the dead 
body for post mortem examination. The accused Jiten Nath remained 
absconding till he was apprehended at Gogamukh in Dhemaji district 
with the help of police.  
 
19.  In cross-examination, he has, inter-alia, deposed that the 
accused took shelter in the jungle situated about 200 meters away from 
his house. At that time, the police was present at his home. About 40/50 
village boys surrounded the jungle, when the accused Jiten Nath again 
fled away into the jungle. Police also followed him, but could not find 
trace of him. Thereafter, they all returned, due to darkness of the night. 
There are many houses on both the sides of the house of the accused 
Jiten Nath. Mahendra Nath came and witnessed the recovery of the 
dead body of Bidyut Das. At that time, his son Manoj Das, Bipul Das and 
Barun Das were also present. Gaonburah was not present. All the 
persons signed as witnesses on the inquest report, Ext.2. On 17-12-2001, 
morning, Barun Das informed him about going of Bidyut Das with the 
accused Jiten Nath and Pulin Das (since absconding). „Gamocha‟ was got 
removed by the Executive Magistrate through a boy from the neck of 
the dead body.  
 
20.  PW-3 Manoj Das is the related brother of the deceased 
Bidyut Das. His evidence is that on 17-12-2001, at about 8/8-30 a.m., 
Barun Das and his mother reported him that his brother Bidyut Das was 
taken away, on the previous night, by the accused Jiten Nath and Pulin 
Das (since absconding) and since then, he was missing. He advised them 
to make enquiry at the houses of the said two accused persons. 
Thereafter, at about 9-30 a.m., Barun again went to his house and 
reported him that the accused Jiten Nath went to the field in the 
morning and also met the accused Pulin Das (since absconding), on the 
way, but he went away without giving any reply. He further informed 
that he had come to know that on the previous night, there broke out 
„hulla‟ at the house of the accused Jiten Nath. He advised him to inform 
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the police and accordingly, both of them went to the police station. 
Barun Das lodged ejahar. Subsequently, the police came to the house of 
the accused Jiten Nath with police dog. The police dog, several times, 
entered into the house of the accused Jiten Nath and went through the 
heap of straw. While the police was investigating, the accused Jiten 
Nath was returning home and heard that he witnessing the police fled 
away. The police kept the house of the accused Jiten Nath under police 
guard and took away his wife, the accused Kalpana to the Police 
Station. On the following day, the police accompanied by the Executive 
Magistrate came to the house of the accused Jiten Nath. Police took 
away the accused Kalpana Devi to her house. On being pointed out by 
the accused Kalpana Devi, police removed one „duli‟ and recovered the 
dead body of Bidyut Das contained in a plastic bag, by digging earth. 
The plastic bag was opened in presence of all the persons, including him 
and identified the dead body of Bidyut Das. They found some marks of 
injury on the face of Bidyut Das. Thereafter, police prepared the inquest 
report and took away the dead body for Post Mortem examination. 
After Post Mortem examination, the dead body was handed over for 
cremation. In cross-examination, he has, inter-alia, stated that the 
accused Kalpana Devi is the wife of the accused Jiten Nath. He denied 
the defence suggestion that he told the IO that the business relation 
between the accused Jiten Nath and the deceased was severed, when the 
facts about having illicit relation between the deceased and the 
accused Kalpana had become known to others before the occurrence. 
The heap of straw was at the courtyard of the house of the accused 
Jiten. Ext. „A‟ was prepared by the police and he put signature thereon. 
The ejahar was written by him, on the dictation of Barun Das. The „duli‟ 
was removed after removal of the bamboo wall from outside.  
 
21.  PW-4 Dilip Nath is the related brother of the accused 
Kalpana Devi and a resident of Gogamukh Chariali in Dhemaji district. 
About 3 /4 years back Kalpana came to their house and introducing 
herself to be their relative, she and her husband, the accused Jiten Nath, 
stayed at their house for a few days. During this period of their stay, one 
day, police came and took away both of them from his house, 
informing him that they were involved in a murder case. Thereafter, 
the accused Kalpana came and wanted shelter at his home. In cross-
examination, he has, inter-alia, stated that he arranged a plot of land 
which he purchased for the accused Jiten Nath.  
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22.  PW-5 Bipul Das is the brother of the deceased Bidyut Das. 
According to him, Bidyut lived in a separate room in the same house. On 
17-12-2001, morning, while he was going to attend office, he found the 
door of the dwelling room of Bidyut remained open. He went to the 
office without suspecting anything. At about 11-30 a.m., while he was in 
office, Barun Das informed him that Bidyut did not return home since 
the accused Jiten Nath and Pulin Das ( since absconding) took him away 
on the previous night. On receipt of the information, he returned home 
and started searching Bidyut and in course of such search, he learnt 
that on the previous night, in the midst of a quarrel, hue and cry broke 
out at the house of the accused Jiten Nath. This fact was also reported 
to him by his brother Barun Das. Thereafter, an ejahar was lodged at the 
police station. Police took sniffer dog for investigation. They found the 
accused Jiten Nath and Pulin Das (since absconding) not available. On 
the following day, police recovered the dead body of Bidyut by digging 
earth under a „duli‟ (granary) at the house of the accused Jiten Nath. 
The dead body was identified by him to be of Bidyut Das. His brother 
Bidyut, the deceased had business relation with the accused Jiten Nath 
and an amount of money was due to him from the accused Jiten Nath. 
On the facial region of Bidyut, they noticed swelling marks. In course of 
investigation, the police seized one „khukri‟ and a torch light and 
seized the same by Ext.A, the seizure memo, where Ext. A(2) is his 
signature. In cross-examination, he, inter-alia, stated that the police 
did not record his statement. The accused Kalpana Devi was arrested 
on 17-12-2001. On the following day, she was taken to the place of 
occurrence and after recovery of the dead body, she was taken back. 
One „gamosha‟ was found fastened to the neck of the deceased. The 
deceased Bidyut was a healthy man. Police took Magistrate with them. 
The dead body was found packed in a gunny bag keeping the face 
upward and kept concealed in a pit. The kitchen of the accused was 
kutcha with thatch roof. His room is situated at the same courtyard 
with Bidyut. The business relation between the deceased Bidyut and the 
accused Jiten severed about 1 ½ months prior to the occurrence. Bidyut 
had no business relation with Pulin Das (since absconding). At the time 
of recovery of the dead body of Bidyut Das by police, Magistrate and the 
accused Kalpana Devi were present. 
 
23.  PW-6 Nityananda Kataki has deposed that he used to sell 
firewood to the deceased Bidyut Das. One day, morning, Barun Das came 
to his house and informed him that his brother Bidyut was missing. He 
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told him that he had not come to his house. He advised him to search 
for Bidyut, if he  had gone to the house of any other person and further, 
to inform the matter to the police. After two days, he came to know that 
the dead body of Bidyut was recovered from the house of Jiten Nath of 
Bakarigaon. He went to see the dead body. The dead body was 
recovered from a pit under the „duli‟ (granary) inside the house of 
Jiten Nath. After recovery, police obtained his signature Ext.A(3) on a 
paper.  
 
24.  PW-7 ASI Ratneswar Saikia of Gogamukh Police Station 
in Dhemaji district has deposed that on 06-03-2004, Barun Das and 
Mahendra Das handed over a WT message to the Officer-in-charge of 
Gogamukh Police Station. By the said WT message, the in-charge of 
Bebejia OP, under Tezpur PS, requested the Officer-in-charge of 
Gogamukh Police Station to arrest the accused Jiten Nath, who was an 
accused in Tezpur PS Case No.911/2001, u/s 365/302/201 of the IPC, 
who was residing at a place, under the said Police Station. The Officer-
in-charge of Gogamukh Police Station endorsed the WT message to him 
for arresting the accused Jiten Nath. He went to arrest the accused in 
the given address, but he did not find. It was learnt that he was residing 
at some other place, where he was constructing a house. Accordingly, 
he went to Chawoldhowa Baligaon, under Gogamukh PS. At 
Chawoldhowa Baligaon, he arrested the accused Jiten Nath, on being 
identified by the accompanying persons. He recorded the statements of 
the accused and the witnesses, namely, Mahendra Das, Barun Das and 
Dilip Nath at the place. Thereafter, he forwarded the accused Jiten Nath 
to Dhemaji Court and informed the in-charge of Bebejia Out Post by a 
WT message.  
 
25.  PW-8 Ashim Kr. Das is the cousin brother of the deceased 
Bidyut Das. His evidence is that since 8 p.m. of 16-12-2001, Bidyut Das 
remained missing from his house. Accused Jiten Nath and Pulin Das 
(since absconding) had got business relation with the deceased Bidyut 
Das. They launched search to locate Bidyut Das. In the meantime, Jiten 
Nath fled away from their locality. They suspected the accused Jiten 
Nath and Pulin Das (since absconding) and therefore, they filed a 
missing entry at the Police Out Post. Accused Kalpana Devi showed 
the spot at the kitchen of her house and confessed before the police 
and further, led the police party and pointed out a pit where the 
dead body was concealed.  Police dug out the pit and recovered the 
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dead body of Bidyut Das. They identified the dead body of Bidyut Das in 
a plastic /gunny bag. He recognized Ext.3, the seizure memo, where Ext. 
3(1) is his signature. The police sent the dead body for Post Mortem 
examination. They noticed some injuries on the dead body of Bidyut 
Das, caused by pouring hot water. In cross-examination, he has, inter-
alia, stated that he did not state before the IO that the deceased Bidyut 
Das had illicit relation with the accused Kalpana Devi, the wife of the 
accused Jiten Nath. The house of the deceased Bidyut Das was situated 
just by the side of his house. Police took the accused Kalpana Devi to the 
Police Out Post by SI Das Gupta. He was present when Kalpana Devi 
led the police party for recovery of the dead body. The wall of the 
kitchen was weak which was made of bamboo. The people entered 
into the kitchen by breaking the bamboo wall of it. Accused Jiten Nath 
arrived at the place, but witnessing the police and the people 
surrounding his house, he fled away and could not be apprehended. 
One „gamosha‟ was found on the neck of the dead body.  
 
26.  PW-9 Jiten Das is the cousin brother of the deceased Bidyut 
Das. His evidence is that on 16-12-2001, the accused Jiten Nath and Pulin 
Das (since absconding) took away Bidyut Das in the evening time from 
his house and since then, he did not return home. He could not be 
located despite search was made on 16-12-2001 and 17-12-2001, 
morning. Hence, they suspected the accused Jiten Nath and Pulin Das 
(since absconding) that they might have killed Bidyut Das. They went to 
Bebejia Police Out Post and lodged the ejahar. Then, on the evening of 
17-12-2001, the police arrived at the house of Jiten Nath along with 
sniffer dog and interrogated the accused Kalpana Devi, the wife of the 
accused Jiten Nath and then took her to the Police Out Post. Some police 
personnel remained on guard at the house of the accused Jiten Nath. On 
the following day, police accompanied by Magistrate and some villagers 
went to the house of the accused Jiten Nath. The accused Kalpana Devi 
pointed out the place to the Magistrate and the police, where the 
dead body of Bidyut was kept buried. The dead body of Bidyut Das was 
dug out from a pit. The dead body was in a gunny bag. They identified 
the dead body to be of Bidyut Das. Police prepared some documents and 
the Magistrate held inquest over the dead body. In cross-examination, 
he has, inter-alia, stated that the accused Pulin Das (since absconding) 
remained absconding since 16-12-2001. The ejahar was lodged on 17-12-
2001, at noon time, by Barun Das. He did not state before the IO that 
Bidyut Das had illicit relation with the accused Kalpana Devi, the 
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wife of the accused Jiten Nath. The kitchen of the house of the 
accused Kalpana Devi was situated at the corner of the house and 
its walls were mud plastered. The police and the Magistrate entered 
into the kitchen through its door.  
 
27.  PW-10 Babakon Das is a co-villager of the accused persons. 
His evidence is that on 16-12-2001, Bidyut was reported missing from 
his house. On 18-12-2001, police found the dead body of Bidyut Das 
inside the house of Jiten Nath buried in the floor of his house. Police 
asked them to dig out and accordingly, when they dug out the kutcha 
floor of the house of the accused Jiten Nath, they found the dead of 
Bidyut Das. He recognised Ext.2, the Inquest Report, where Ext.2(2) is 
his signature. In cross-examination, he has, inter-alia, stated that the 
police did not record his statement and that he dug out the floor of the 
house of the accused Jiten Nath, on being shown by police.  
 
28.  PW-11 Dr. Apurba Krishna Sarma is the doctor. He 
performed the Post Mortem Examination, on the dead body of Bidyut 
Das, on 18-12-2001 at Kanaklata Civil Hospital, Tezpur, on the 
requisition of Bebejia Police Out Post, vide its GD Entry No. 277, dated 
17-12-2001, on being identified by C/987 K. Rabha, Jiten Das and Ashim 
Kr. Das. His evidence is quoted and discussed later on.  
 
29.  PW-12 Atika Sultana was the Executive Magistrate, who 
prepared the Inquest Report on 18-12-2001, on the dead body of Bidyut 
Das at the kitchen of the accused Jiten Nath as shown by his wife. The 
dead body was kept concealed in a pit under a „duli‟ (granary). The 
accused Kalpana Devi also signed on the Inquest Report. She recognized 
her signatures Ext.2(3) and Ext. 2(4) on the Inquest Report, Ext.2.  In 
cross-examination, she has, inter-alia, stated that the Inquest Report 
was written by the police as dictated by her. The Inquest Report was 
prepared at the place of occurrence, which was a dwelling thatch house. 
The walls of the kitchen were in good condition. It was a dark room. The 
dead body was wrapped by a polythene bag. She denied the defence 
suggestion that she did not receive any requisition for holding the 
inquest on the dead body. The Inquest Report, Ext.2, was prepared in 
broad day light. The accused Kalpana showed the dead body. It was 
specifically mentioned in the Inquest Report that there was no cut 
injury mark on the dead body.  
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30.  PW-13 Inspector Jogesh Deva Goswami. His evidence is 
that on 01-03-2004,  he was serving as in-charge of Bebejia Police Out 
Post, under Tezpur Police Station and the 2nd IO in this case. After 
going through the case diary, prepared by his predecessor IO, SI Ajay 
Das Gupta, he found that the investigation was completed, but the 
accused persons namely, Jiten Nath and Pulin Das ( since absconding) 
remained to be arrested. Ultimately, he arrested the accused Jiten Nath. 
After completion of investigation, he submitted the charge-sheet, Ext.5, 
against the accused persons. In cross-examination, he has, inter-alia, 
stated that he brought the accused Jiten Nath with the formal order 
of the Magistrate from Dhemaji District Jail. He did not visit the 
place, wherefrom the accused Jiten Nath was arrested. He got secret 
information that the accused Jiten Nath was detained at Gogamukh 
and sent to Dhemaji District Jail.  
 
31.   PW-14 SI Ajay Das Gupta is the IO in this case. His 
evidence is that on 17-12-2001, he received a written ejahar, Ext.1, from 
Barun Das and accordingly, he forwarded the same to Tezpur Police 
Station for registering a case, and whereupon, Tezpur PS Case No. 
911/2001, u/s 365 IPC was registered. The Officer-in-charge of Tezpur 
PS, Inspector Nilachal Bharali endorsed the case to him for 
investigation. In course of investigation, he visited the place of 
occurrence, that is, Bakarigaon. He drew up a sketch map of the place of 
occurrence, Ext.6 and recorded the statements of the witnesses. The 
witnesses suspected that the accused Jiten Nath might have killed 
Bidyut Das and concealed the dead body somewhere. On the following 
day, that is, on 18-12-2001, he again visited the place of occurrence and 
detected that the dead body of the deceased was buried inside the 
kitchen of the accused Jiten Nath and a „duli‟ (granary) was placed on it. 
The dead body was removed from the ground and the Executive 
Magistrate, Atika Sultana held inquest on the dead body. He recognized 
Ext.2, the inquest report. The dead body was found with „muga‟ 
coloured trouser and full chequer shirt inside a jute-gunny bag. In 
addition to those articles, he seized one „napkin‟ (gamocha), one piece 
of hawai chappal, one spade , one light coloured sky blue shirt, one 
gunny bag, one plastic bag, one torch light and one „khukri‟. He seized 
those articles by the seizure memo, Ext.3. By Ext.A, the Seizure Memo, 
he seized one torch light and one „khukri‟ . Thereafter, he sent the dead 
body to Kanaklata Civil Hospital, Tezpur for Post Mortem Examination 
by the dead body challan, Ext. 4. He arrested the accused Kalpana Devi. 
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The other two accused persons remained absconding and as such, both 
of them could not be arrested. Accused Jiten Nath was arrested from 
Gogamukh by IO Jogesh Deva Goswami. He recognized Mat. Ext.1, the 
„khukri‟ and Mat.Ext.2, the torch light.  

 
32.   In cross-examination, the IO, has deposed, inter-alia, that 
the accused Jiten Nath and the deceased Bidut Das were running 
partnership business. He admitted the defence suggestion that PW-1 
Barun Das in his statement given before him did not state that “ On     
16-12-2001, in the night at about 8-30 p.m., the accused Jiten Nath and 
Pulin Das came to our house and they wanted to discuss some matters 
with our brother Bidyut in connection with business. I called my 
brother and both the accused persons entered into the house and 
discussed some matter with Bidyut Das. After sometime, my brother 
Bidyut and the accused persons came out and the accused persons 
informed us that they will take my brother for sometime to have some 
discussion with him and my brother Bidyut also told me that he is going 
out and we need not think for that.” 

 
He denied the defence suggestion that PW-1 Barun Das 

stated in his statement given before him that when Bidyut Das did not 
return as assured by the accused Jiten Nath and Pulin Das (since 
absconding), till the following day, morning, he, on that following day, 
at abut 7-30 a.m., went to the house of the accused Pulin Das to find out 
the whereabouts  of Bidyut Das and finding him absent at the home of 
Pulin Das, he went to the house of Jiten Nath for further search, but he 
did not find Jiten Nath available at home and on enquiry, his wife 
Kalpana Devi informed that Bidyut Das was not available at their home, 
and thereupon, he suspected some foul play in regard to the missing of 
Bidyut Das. He has admitted that Barun Das suspected complicity of 
Jiten Nath into the mysterious missing of Bidyut Das, both in his ejahar 
and the statement recorded u/s 161 CrPC. He has admitted that in 
course of investigation, he took the help of the sniffer dog. He denied 
the defence suggestion that the sniffer dog gave clue to the place, where 
the dead body was lying. He denied the defence suggestion that the 
sniffer dog was taken to the place occurrence and the sniffer dog gave 
clue to recovery of a torch-light and one „Khukri‟ belong to the brother 
of Barun Das, namely, Bidyut Das, and that the dog also went around to 
a „duli‟ and then only everybody suspected that the occurrence took 
place at that place and the dead body might be kept concealed 
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somewhere near the „duli‟. He denied the defence suggestion that after 
the sniffer dog indicated the place where the dead body was kept 
concealed, the accused Kalpana Devi was taken to Bebejia Police Out 
Post and thereafter, on the following day, that is, on 17-12-2001, she was 
again taken back to the same place, under threat, to show the dead body 
which has been shown in the police investigation that she led the police 
to the recovery of the dead body. He denied the defence suggestion that 
the accused Kalpana Devi did not see the person, who kept the dead 
body of Bidyut Das, under the „duli‟ and she has no knowledge about it. 
He denied the defence suggestion that the dead body of Bidyut Das was 
shifted by Pulin Das to the house of Jiten Nath and kept concealed under 
the „duli‟. He denied the defence suggestion that the accused Kalpana 
Devi and Jiten Nath were not involved in the occurrence of death of 
Bidyut Das. He denied the defence suggestion that PW-8 Ashim Kr. Das 
stated before him that Bidyut Das was his cousin brother and further 
informed that they were searching him. PW-8 Ashim Kr. Das did not 
state in his statement made before him that Jiten Nath and Pulin Das 
had got business relation with the deceased Bidyut Das and as such 
suspected their complicity to the missing of the deceased Bidyut Das 
and accordingly, the case was filed. He denied the defence suggestion 
that Kalpana Das never led the police to the recovery of the dead body 
of the deceased Bidyut Das. He denied the defence suggestion that on 
the basis of the clue being given by the sniffer dog, the police recovered 
the dead body by digging the pit where the dead body was concealed. 
He has admitted that in Ext.3, the seizure memo, it is not mentioned 
that as shown by Kalpana Devi, the concealed articles were seized from 
the place where the dead body was lying. He has admitted that PW-3 
Manoj Das in his statement made before him did not state that on 17-12-
2001, at about 8 / 8-30 a.m., when he was in his house, at that time, 
Barun Das and his mother went to his house and told him that on the 
previous night, at about 9 p.m., his brother Bidyut Das was taken by 
Pulin Das and Jiten Nath and since then he was missing and thereupon, 
he asked him to make enquiry in the houses of the accused Jiten Nath 
and Pulin Das. He denied the defence suggestion that PW-3 Monoj Das 
stated in his statement given before him that at about 9-30 a.m., Barun 
Das came to his house and reported that he went to the house of the 
accused Jiten and came to know that Jiten Nath had gone to the field in 
the morning and also came across Pulin Das, on the way, who went 
away without giving any reply. He has admitted that PW-3 Manoj Das 
stated in his statement made before him that Barun Das told him that 
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he heard „ hulla‟ breaking out in the house of Jiten Nath, on the 
previous night. PW-3 Manoj Das did not state before him that when 
police was making search to locate Bidyut, the accused Jiten was 
returning home and heard that Jiten Nath seeing police, fled away. PW-
3 Manoj Das did not state before him that the police kept the house of 
Jiten under police guard and took away his wife Kalpana to the police 
station. He denied the defence suggestion that PW-3 Manoj Das stated 
before him that on the following day, police and Magistrate came to the 
house of Jiten Nath and he also went there and further, that at that 
time, many villagers were also present. The inquest report on the dead 
body of Bidyut Das was prepared before the Post Mortem examination 
was done. The Magistrate prepared the inquest report. He denied the 
defence suggestion that the inquest report was not prepared by the 
Executive Magistrate Atika Sultana. He denied the defence suggestion 
that he prepared the inquest report on the corpse of the deceased 
Bidyut Das. The inquest was done on 18-12-2001.He has admitted that 
there is no mention in the Ext.2 that the same was prepared on the 
dictation of the Executive Magistrate. He denied the defence suggestion 
that that he prepared the inquest report, on which the Executive 
Magistrate Atika Sultana put her signature, on his request, at her office, 
later on. The then Officer In-charge of Tezpur PS Inspector Nilachal 
Bharali accompanied the Executive Magistrate Atika Sultana to the 
place, where the dead body was found. He did not submit any 
requisition for the Executive Magistrate. He denied the defence 
suggestion that the Inspector Nilachal Bharali did not accompany the 
Executive Magistrate Atika Sultana to the place of recovery of the dead 
body of Bidyut Das. PW-5 Bipul Das did not state in his statement made 
before him that on the following day, on 17-12-2001, while he was going 
out of his house to attend office, he found the door of the dwelling room 
of Bidyut remained open. He has admitted that PW-5 Bipul Das did not 
state before him that while he was in  his office, at about 11-30 a.m., he 
was informed by Barun Das that his brother Bidyut Das did not return 
home on the previous night and that he was called and taken by the 
accused Jiten Nath and Pulin Das. PW-5 Bipul Das did not state in his 
statement made before him that when he returned home and started 
searching Bidyut, he came to know that on the previous night, there 
was quarrel and hue and cry in the house of Jiten Nath and further, that 
he lodged the ejahar in the police station about this fact and thereupon, 
police took away sniffer dog to the place of occurrence for 
investigation. He has admitted that PW-5 Bipul Das did not state before 
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him that on the following day, the police recovered the dead body of 
Bidyut Das by digging earth under the „Duli‟, in the house of Jiten Nath 
and that the dead body was identified by him. He has admitted that 
Kalpana Devi was arrested before the dead body of Bidyut Das was  
recovered. He denied the defence suggestion that the corpse of Bidyut 
Das was not recovered at the instance of the accused Kalpana Devi.  He 
has admitted that at the time of recovery of the dead body there were 
about 1000 villagers present. He has admitted that the deceased Bidyut 
Das was a strong and healthy man. From the statement of the accused 
Kalpana, he came to know that the cause of death of Bidyut Das was 
manual strangulation by „Gamosha‟ (towel) and that the towel was 
found fastened to the neck of the deceased. The seized torch-light and 
„Khukri‟ were belong to the deceased Bidyut Das. He has admitted that 
the seized „Khukri‟ and the torch-light were recovered from the paddy 
straw kept in the cow-shed of the house of Jiten Nath. He does not know 
who snatched away the „Khukri‟ and the torch-light from the hands of 
the deceased Bidyut Das. He did not investigate into the suggested 
aspect that some amount was due, out of business transaction, to Bidyut 
Das from the accused Pulin Das (since absconding) and Jiten Nath, and 
that Pulin Das demanded payment of the money from them, for which 
they took away him. The place where the „duli‟ was placed was the 
kitchen of the house of Jiten Nath. He denied the defence suggestion 
that when Barun Das went to lodge the FIR against the accused Jiten 
Nath and others, at that time, Pulin Das was with him. There is no 
mention in his case diary that the absconder accused Pulin Das was 
previously involved in other murder case. PW-9 Jiten Das did not state 
in his statement made before him that Bidyut Das was his cousin 
brother, that is, uncle‟s son. He denied the defence suggestion that the 
kitchen of the accused Kalpana Devi was situated at a corner of the 
house and the wall of the said kitchen was mud-plastered. He denied 
the defence suggestion that the place of recovery of the dead body 
was not the kitchen of the house of Kalpana Devi, and that it was 
only a room encircled by a mud-plastered bamboo wall. He denied 
the defence suggestion that he has falsely recorded that in the kitchen, 
there was a „duli‟ from the beneath of which, the dead body was 
recovered. He denied the defence suggestion that Pulin Das (since 
absconding) murdered Bidyut Das and concealed the dead body in 
the room of the house of Kalpana Devi and Jiten Nath. In course of 
investigation, it came to light from the statements of the witnesses 
which he recorded that the deceased Bidyut Das had illicit relation 
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with the accused Kalpana Devi, wife of the accused Jiten Nath and 
taking advantage of this extra-marital relation, Pulin Das murdered 
Bidyut Das and buried the dead body in a room of the house of the 
accused persons.  
 
ANALYSIS OF EVIDENCE : 

(i) NATURE & SITUS OF THE WOUNDS :  

 
33.  Since the nature and situs of the wounds play an important 
factor to determine the intention and knowledge of the assailant, it 
would be apposite to look first at the medical findings.  
 
34.  It is well settled that the medical evidence is only an 
evidence of opinion which is advisory in nature and not decisive in a 
case. In State of Haryana –Vs- Ram Singh [ (2002) 2 SCC 426 ], the 
Hon‟ble Apex Court held, in regard to the post mortem report, as 
follows :  
 
   “ While it is true that the post-mortem report by itself 

is not a substantive piece of evidence, but the evidence of 
the doctor conducting post mortem can by no means be 
ascribed to be insignificant. The significance of the evidence 
of the doctor lies vis-à-vis the injuries appearing on the 
body of the deceased person and likely use of the weapon 
therefore and it would then be the prosecutor‟s duty and 
obligation to have the corroborative evidence available in 
the record from the other prosecution witnesses.” 

 
35.   PW-11 Dr. Apurba Krishna Sharma, the doctor, conducted 
post mortem examination of the deceased Bidyut Das, aged about 30 
years, on 18-12-2001, at Kanaklata Civil Hospital, Tezpur, on police 
requisition in connection with Bebejia Police Out Post, GD Entry No.277, 
dated 17-12-2001 ( corresponding to Tezpur PS Case No.911/2001). 
During the post mortem examination, the doctor found, as follows :  
 
 “External Appearance : 
  
  A dead body of a male person of average built. Rigor mortis 
was less. The exposed skin surface and the hairs of the scalp have a thin 
cover of soil and mud. The eyes and mouth were closed. The face was 
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swollen. A continuous and transverse ligature mark was found middle 
of the neck with the knot marking on the back, parchmentisation of the 
ligature mark seen. Dislocation of the cervical vertebral column 
present. Lacerated cut injuries of ill defined margin and sizes were 
found on the scalp, back and all the four limbs. Multiple abrasions were 
also found on the skin surface.  
 
 Mouth, pharynx, oesophagus   
   
 Congested and putrefaction started.  
 Both the right and left lung were congested.  
 Heart  : - Chamber full of dark coloured blood. 
 Vessels – empty.  
 Stomach – containing fluid.  
 Small intestine – containing fluid and partially digested food  
  particles.  
 Large intestines – containing fical matters.  
 The injuries, as mentioned in the ligature mark, were ante- 
  mortem in nature. ” 
 
36.  In the opinion of the doctor (PW-11), the cause of death of 
the deceased was asphyxia as a result of ante-mortem strangulation. He 
(PW-11) has recognized Ext.4, the Post Mortem examination report. In 
cross-examination, the doctor has clarified that he performed the Post 
Mortem examination on the basis of GD Entry of Bebejia Police Out Post, 
under Tezpur PS and that he found mild abrasion over the dead body 
and continuous ligature mark on the neck. Thus, from the cross-
examination of the doctor, it is noticed that the defence has not 
disputed the findings on injuries and the external appearance on the 
dead body of Bidyut Das, during Post Mortem examination.  
   
37.  Applying the above settled law, reiterated in Ram Singh‟s 
case, in regard to the doctor‟s evidence relating to the post mortem 
examination, and the above evidence of the doctor (PW-11) relating to 
the undisputed evidence of external appearance and situs of the 
multiple wounds, found during post mortem examination, supported 
by abundance of evidence of the PWs, on the corpse of Bidyut Das, this 
Court is of the view that no opinion other than the opinion that can be 
held is that the offenders had the definite intention to kill the deceased.  
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(ii) PLACE OF RECOVERY OF CORPSE AND CONDITION THEREOF :  

 (BURIED AND PACKED WITH GUNNY AND POLYTHENE BAGS INSIDE ACCUSEDS‟ HOUSE ) 

 
38.  From the contents of the FIR, dated 17-12-2001, Ext.1, 
submitted by the deceased‟s brother PW-1 Barun Das before the in-
charge of Bebejia OP and in his (PW-1) evidence, it transpires that 
initially the accused Jiten Nath was suspected to have caused some 
unwarranted incident to his brother Bidyut Das, because, both of them 
were business partners, which got dissolved due to differences and he 
(Bidyut) remained untraced since 16-12-2001, night. Taking clue of this 
strong suspicion, disclosed in the FIR, Ext.1, PW-14 SI Ajay Das Gupta, 
the IO, launched investigation and on the following day, that is, on 18-
12-2001, detected the dead body of Bidyut Das buried inside the kitchen 
under a paddy contained granary („duli‟) of the dwelling house of the 
accused Jiten Nath. In the cross-examination of PW-14, the IO, it has 
been elicited by the defence that the place where the „duli‟ (granary) 
was placed was the kitchen of the house of the accused Jiten Nath. 
Accordingly, the dead body was exhumed, in presence of an Executive 
Magistrate PW-12 Atika Sultana, who, thereafter, held inquest on the 
dead body, at the said place of recovery, in presence of witnesses, 
including him (PW-14), vide Ext.2, the Inquest Report. According to PW-
12, the Executive Magistrate, the dead body was wrapped by a 
polythene bag and it was found buried in a dark room, used as kitchen 
of the dwelling house of the accused Jiten Nath. PW-14, the IO, drew up 
the sketch map, vide Ext.6 of the place, wherefrom the dead body was 
recovered. From the evidence of PW-14, the IO, and contents of Exts. 3 
and „A‟, it appears that the dead body was found wrapped with a gunny 
bag and a polythene bag which he seized by Ext.3, the seizure memo 
and further, seized one „khukri‟ and a torch light from the heap of straw 
at the cowshed of his house.  
 
39.  It clearly appears from the evidence of PW-1 Barun Das, 
brother of the deceased, PW-2 Mahendra Das, uncle of the deceased, 
PW-3 Monoj Das, a related brother of the deceased, PW-5 Bipul Das, 
brother of the deceased, PW-6 Nitya Nanda Kataky, a seizure witness, 
PW-8 Ashim Kr. Das, the cousin brother of the deceased, PW-9 Jiten Das, 
uncle of the deceased and PW-10 Babakon Das, an inquest witness, that 
they witnessed the recovery of the dead body of Bidyut Das from inside 
the dwelling house of the accused Jiten Nath and thus, corroborated the 
evidence of the above official witnesses, namely, PW 12, the Executive 
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Magistrate and PW-14, the IO. There is no dispute from the defence side 
that the dead body of Bidyut Das was recovered from the kutcha floor of 
the kitchen of the house of the accused, where it was buried and 
wrapped with polythene and gunny bags under a „duli‟ (granary). The 
room used as kitchen of the house of the accused Jiten Nath, where the 
dead body was found concealed, in a pit with a paddy contained 
„duli‟(granary) on it, was surrounded by bamboo made walls and only 
through one door one can enter into the said kitchen. This piece of 
evidence supports the sketch map, Ext.6, which shows that the room, 
where the dead body of Bidyut Das was found was connected with the 
other rooms of the dwelling house of the accused through one internal 
door, indicating that no other person other than the inmates of the said 
house of the accused persons had excess into the room. The defence has 
neither elicited through cross-examination of the PWs nor adduced any 
evidence establishing possibility of any outsider into the said kitchen of 
the dwelling house of the accused Jiten Nath and Kalpana Devi. The 
defence in the cross-examination of PW-1 rather suggested to him, that 
somebody might have kept the dead body of Bidyut Das inside the 
kitchen of the house of the accused taking advantage of absence of the 
accused Jiten Nath establishing thereby the prosecution‟s contention 
delineated through the evidence of PWs that the dead body was 
recovered out of their dwelling house. Therefore, this Court finds that 
the dead body of Bidyut Das was recovered from the kitchen of the 
dwelling house of the accused persons, namely, Jiten Nath and his wife 
Kalpana Devi, which was connected by only one internal door, where it 
was buried in the kutcha floor, put in gunny and polythene bags, 
beyond doubt. This material aspect of the evidence on record, 
established that the assailant intentionally caused death to Bidyut Das 
and caused disappearance of evidence of the crime by burying in the 
floor of the kitchen of the accused, beyond reasonable doubt.  
 
(iii) RECOVERY OF „KHUKRI‟ & TORCH LIGHT OF THE DECAESED : 

 ( PRESENCE OF DECEASED AT PO AND ASSAULT ON HIM CONFIRMED ) 

 

40.  From the evidence of PW-14 SI Ajay Das Gupta, the IO, it 
appears that one „khukri‟, Mat.Ext.1 and one torch light, Mat.Ext.2, were 
seized by Ext. „A‟, the seizure memo, out of the heap of paddy straw of 
the cow-shed of the accused Jiten Nath, in presence of witnesses. In his 
cross-examination, the defence has elicited that the seized torch light 
and „khukri‟, Mat.Ext.1, were belong to the deceased Bidyut Das and 
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admitted the defence suggestion that the said „khukri and the torch 
light were recovered from the heap of paddy straw in the cow-shed of 
the house of the accused Jiten Nath. According to PW-3 Monoj Das, as 
elicited in cross-examination, the police recovered the „khukri‟ and the 
torch light after removing the heap of paddy straw kept at the 
courtyard of the house of the accused Jiten Nath, in presence of him and 
40/50 other persons and though he could not say, who was the owner of 
those two articles, but asserted that the police seized the same by Ext. 
„A‟, the seizure memo, where Ext. „A‟(1) is his signature. Another seizure 
witness PW-6 Nitya Nanda Kataky, an independent witness, simply 
deposed that after recovery of the dead body of Bidyut Das from a pit, 
under the „duli‟ (the granary) in the house of the accused Jiten Nath, the 
police obtained his signature in a paper, where he recognized Ext. „A‟(3) 
his signature. Thus, the recovery of the „khukri‟ and the torch light 
admittedly belonging to the deceased  Bidyut Das reinforced his 
presence at the house of the accused Jiten Nath, beyond reasonable 
doubt, though unfortunately, there is no evidence to show that those 
two articles were sent for examination by the  finger print expert or the 
serologist.  
 
41.  Situated thus, the vary nature of the assaults suggesting 
cruelty perpetrated on the deceased Bidyut Das, and in the absence of 
evidence attracting any of the circumstances falling within the 
Exceptions to Section 300 of the IPC, unmistakably prove the definite 
intention on the part of the assailants to cause his death and as such, 
the offence squarely falls within the meaning of the definition of 
„murder‟ laid in Section 300 of the IPC. Accordingly, this Court finds and 
holds that the act of causing death of Bidyut Das was undoubtedly an 
act of „culpable homicide amounting to murder, and punishable u/s 302 
of the IPC.   
 
(C)  COMPLICITY OF THE ACCUSED PERSONS : 
 
42.  In the instant case, it may be mentioned that there was no 
eye witness to the occurrence. However, the prosecution has laid 
certain material incriminating circumstantial evidence, in order to 
prove the charges against the accused persons which have appeared to 
be conclusive in nature with the hypothesis of guilt of the accused 
persons beyond any shadow of doubt.  
 



Page 26 of 40 

26  

43.   In Kusuma Ankama Rao-Vs- State of A.P. [ AIR 2008 SC 
2819], the Hon‟ble Supreme Court held as   follows :  

 
 “ 12…….The condition precedent in the words of this Court, 
before conviction could be based on circumstantial evidence, must 
be fully established. They are : - 
 

(1)  the circumstances from which the conclusion of 
guilt is to be drawn should be fully established. The circumstances 
concerned „must‟ or „should‟ and not „may be‟ established ;  

 
(2)  the facts so established should be consistent only 

with the hypothesis of the guilt of the accused, that is to say, they 
should not be explainable on any other hypothesis except that the 
accused is guilty ;  

 
(3)  the circumstances should be of conclusive nature 

and tendency ;  
 
(4) they should exclude every possible hypothesis 

except the one to be proved ; and  
 

   (5)  there must be a chain of evidence so complete as 
not to leave any reasonable ground for the conclusion consistent 
with the innocence of the accused and must show that in all human 
probability the act must have been done by the accused.”  
 
44.  In view of the above settled elementary rule of law on 
circumstantial evidence, this Court deems it appropriate to discuss on 
each circumstance that has conclusively surfaced on evidence, on 
record.  
 
45.  Firstly, existence of hostility due to differences arising out 
of partnership business between the deceased Bidyut Das and the 
accused persons, namely, Jiten Nath and Pulin Das ( since absconder). 
From the evidence of PW-1 Barun Das, the informant and the brother of 
the deceased, it transpires that on 16-12-2001, at about 8-30 p.m., the 
accused Jiten Nath and Pulin Das ( since absconder) went to his house to 
have some discussion with his deceased brother Bidyut, in connection 
with their business and after making some discussion with him, took 
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him away with them for further discussion and accordingly, Bidyut told 
him (PW-1) that he would come back, but since then, he remained 
untraced. However, this fact PW-1 did not state in his statement 
recorded u/s 161 CrPC, when confronted with PW-14 SI Ajay Das Gupta, 
the IO, in his cross-examination. On perusal of the evidence of  PW-2, 
Mahendra Das, the uncle of the deceased, it appears that PW-1 told him 
about the aforesaid fact of missing of Bidyut, since he was taken away 
by the accused Jiten Nath and Pulin Das ( since absconding), on the 
previous night and this fact has been reasserted in his cross-
examination.  
 
46.  Corroborating the evidence of PWs 1 and 2, PW-3 Manoj 
Das, the cousin brother of the deceased, has also stated that on 17-12-
2001, at about 8/8-30 a.m., PW-1 and his mother reported him about 
taking away of the deceased Bidyut Das by the accused persons, namely, 
JIten Nath and Pulin Das ( since absconding), on the previous night at 
about 9 p.m. and since then missing of him. In cross-examination, he 
rightly stated that he did witness Bidyut Das being taken away by the 
accused persons, aforementioned and the defence appears to have not 
elicited any specific contradiction, on this count, with his statement 
given before the IO. Similarly, PW-5 Bipul Das, another brother, with 
whom the deceased Bidyut lived at the same house compound, but 
separately, deposed to have come to know about missing of Bidyut from 
PW-1 Barun Das since the time, he was taken away, by the accused Jiten 
Nath and Pulin Das ( since absconding), on the previous night, when he 
(PW-5) was in office, at about 11-30 a.m. From his (PW-5) cross-
examination, it is noticed that the business relation between the 
deceased Bidyut Das and the accused Jiten Nath was severed only about 
1 ½ months, prior to the occurrence. Similarly, PW-6 Nitya Nanda 
Kataki, an independent witness, has also corroborated, in brief, the 
evidence of PWs 1,2,3 and 5 deposing that he came to know from PW-1 
that his brother Bidyut was missing. The fact of missing of Bidyut Das, 
with whom previously the accused Jiten Nath and Pulin Das (since 
absconding) had business relation has come in the evidence of PW-8 
Ashim Kumar Das, the cousin brother of the deceased and this material 
fact has remained undisputed by the defence in his cross-examination. 
Another cousin brother of the deceased Bidyut, PW-9 Jiten Das has also 
deposed to have come to know about the fact of taking away of the 
deceased Bidyut by the accused Jiten Nath and Pulin Das (since 
absconding), in the evening hours, from his house, from PW-1 Barun 
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Das, the brother of the deceased Bidyut. It is noticed from the cross-
examination of PW-14 SI Ajay Das Gupta, the IO, that the defence has 
elicited some purported contradictions of PWs 3 and 5 with their 
statements, recorded u/s 161 CrPC, which were, in fact, not specifically 
suggested to them. In Bidhan Nath Parijat Kusum Nath & Ors –Vs- 
State of Assam [(2001) 1 GLR 557], the Hon‟ble Gauahti High Court 
held that over importance should not be attached to omissions, 
contradictions and minor discrepancies which do not go to the root of 
the matter and shake the basic version of the prosecution. In the 
present case, as discussed above and later on, the prosecution has laid 
consistent and convincing evidence in support of recovery of the dead 
body of Bidyut Das, which was kept concealed in a pit in the kutcha 
floor of the kitchen of the dwelling house of the accused Jiten Nath and 
Kalpana Devi with a paddy contained „duli‟ (granary) on it and 
absconding of the accused Jiten Nath and Pulin Das (since absconding), 
after the offence was committed. Considered thus, in the opinion of this 
Court, the purported contradictions cannot legally be accepted to be 
either material omissions amounting to contradictions or 
contradictions and as such, do not render their evidence unreliable.  
 
47.  Though the FIR is not a substantive piece of evidence, in the 
instant case, Ext.1, the FIR, lodged by PW-1 Barun Das indicated missing 
of his brother-the deceased Bidyut Das, on 16-12-2001 at about 9 p.m. 
from his house and suspected that he had gone to the house of the 
accused Jiten Nath and his abduction by the said accused due to 
dissolution of their partnership business, on account of differences 
between them. The possibility of such an incident of murder of Bidyut 
by way of revenge cannot be ruled out, in view of recently severed 
partnership business, due to some differences between them, which is 
further reinforced by finding of the dead body of Bidyut, on the 
following day, that is, on 17-12-2001, at a pit at the kitchen of the 
dwelling house of the accused Jiten Nath and Kalpana Devi, that too, 
under a paddy contained „duli‟ (granary), which aspect is, of course,  
discussed, in detail, at a later appropriate place. The accused Jiten Nath 
in his statement, recorded u/s 313 CrPC admitted that he and the 
deceased Bidyut Das had partnership business in firewood. Therefore, 
the aforesaid evidence of the PWs reinforced by the aforesaid admission 
of the accused Jiten Nath lead to the only inference that by reason of 
previous partnership business transaction, which got recently dissolved 
prompted the said accused Jiten Nath to have discussion on it and 



Page 29 of 40 

29  

incidentally took away the deceased Bidyut Das with him and Pulin Das 
( since absconding) for some further discussion, which culminated in 
causing death to him and then causing disappearance of evidence of the 
offence of murder by burying his dead body at the floor of the kitchen 
of the dwelling house of the accused Jiten Nath and his wife, the 
accused Kalpana Devi, certainly established their complicity to the 
crime, beyond reasonable doubt.  
 
48.  Secondly, the post crime conduct of the accused Jiten Nath 
assumes significance in the instant case. The accused has, however, 
justified his act of remaining away at Gogamukh in Dhemaji district, 
after the occurrence, for a long period, in connection with construction 
of a house there, in his statement, recorded u/s 313 CrPC. According to 
PW-1, Barun Das, the informant, as his deceased brother Bidyut Das was 
taken away by the accused Jiten Nath and Pulin Das (since absconding), 
on the previous night with assurance to return his said brother in the 
night itself, but did not return as assured, and as such, on the following 
day, he went first to the house of co-villager the accused Pulin Das 
(since absconding), but he was not found. Thereafter, naturally he went 
to the house of the accused Jiten Nath of Bakori gaon, but he was found 
absent at home and finding his wife, the accused Kalpana Devi present 
at home, enquired from her whether his brother Bidyut had come to 
their house, to which she replied in the negative, despite there is 
abundance of evidence to show his dead body was buried inside their 
house. As the accused Jiten Nath took his brother Bidyut to his house on 
the previous night, he reasonably suspected some foul play at his home 
and thereafter, he lodged the FIR, Ext.1, at the Police Station. In cross-
examination, he (PW-1) denied the defence suggestion that he did not 
state these facts before the IO.  
 
49.   PW-14 SI Ajay Das Gupta, the IO, in his cross-examination 
stated that PW-1 Barun Das did not state these facts before him, while 
recording his statement u/s 161 CrPC. However, PW-2 Mahendra Das, 
the uncle of the deceased, corroborated the evidence of PW-1 Barun 
Das, on this count, as a reported witness, and denied in cross-
examination that he did not state these facts before the police. The 
defence, however, has not confronted these facts with PW-14 SI Ajay 
Das Gupta, the IO, to verify the truth of it and hence, remained 
undisputed by the defence. Similarly, PW-3 Monoj Das, the cousin 
brother, has also corroborated these facts stated by PW-1 Barun Das, 
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which have remained undisputed by defence, in his cross-examination. 
PW-5 Bipul Das, the brother of the deceased Bidyut Das has stated that 
the accused Jiten Nath and Pulin Das (since absconding) absconded 
when the deceased Bidyut Das was found untraced, which material fact, 
the defence has not disputed in his cross-examination. PW-6 
Nityananda Kataki, an independent witness, has deposed that when PW-
1 Barun Das informed him about missing of his brother Bidyut, he was 
advised to search him at possible places. Likewise, PW-8 Ashim Kr. Das, 
the cousin brother of the deceased Bidyut, has also stated that after the 
incident of missing of Bidyut Das came to light, they searched to locate 
him and in course of such search, it was found that the accused Jiten 
Nath fled away from their locality. In his cross-examination, PW-8 
asserted that they searched for Bidyut on 17-12-2001, that is, on the 
following day of missing of Bidyut. The cousin brother of the deceased 
Bidyut Das, PW-9 has also stated that they searched for Bidyut from 
about 10 p.m. of 16-12-2001 and continued till 17-12-2001, but as he 
could not be found out, they suspected that the accused Jiten Nath and 
Pulin Das (since absconding) might have killed Bidyut.  
 
50.  Turning to the statement of the accused Jiten Nath,  
recorded u/s 313 CrPC, he admitted with reference to the evidence of 
PW-2 Mahendra Das, PW-4 Dilip Nath and PW-7 ASI Ratneswar Saikia of 
Gogamukh Police Station, Dhemaji, that on 06-03-2004,  that is, more 
than 2 years and 2 months, after the date of occurrence, he was arrested 
from the house of PW-4 situated at Chawoldhowa Baligaon, under the 
said Police Station, and took him to Gogamukh Police Station, in 
Dhemaji district, in connection with Tezpur PS Case No. 911/2001. In 
Sidhartha Vashisht @ Monu Sarma and State [ N.C.T. of Delhi ] 
2010 (90) AIC 193 ( SC), the Hon‟ble Supreme Court held that when the 
prosecution prove beyond reasonable doubt that the accused absconded 
after the incident is a very relevant fact as to his conduct under section 
8 of the Evidence Act. The Hon‟ble Court held that that piece of conduct 
of the accused can be held to be incriminatory which has no reasonable 
explanation except on the hypothesis that he is guilty. In this case, the 
accused has pleaded that he was constructing a house during the 
period, at Gogamukh in Dhemaji district. However, in view of the 
abundance of evidence, as discussed above, that accused Jiten Nath 
remained untraced from the time, he took away Bidyut Das, on 16-12-
2001, evening, from the house of PW-1 Barun Das, leaving his wife, the 
accused Kalpana Devi at his house at Bakorigaon in Sonitpur district, 
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invariably leads to the only conclusion that with a view to shield 
himself from the legal consequences of commission of murder and 
concealing the dead body of Bidyut Das, he kept himself away for a long 
period from his house, even after police arrested his wife Kalpana Devi 
long before, on 17-12-2001. This explanation of the accused in his 
statement recorded u/s 313 CrPC that he remained away for the 
aforesaid long period after the occurrence, even after his wife, the 
accused Kalpana was arrested by police, on 17-12-2001, appears to be 
not a reasonable explanation to be relied on, in support of his admitted 
fact of remaining away from his home under Tezpur Police Station, 
where the offences were committed. In Bable @ Gurdeep Singh –Vs- 
State of Chhattisgarh [ (2012) SCC 181], the Hon‟ble Apex Court 
reiterated the settled principle that failure to explain the incriminating 
circumstances established by the prosecution against the accused may 
lead to an adverse inference against him. Explaining the importance of 
the statement recorded u/s 313 CrPC, the Court held –  
 
  “20. The legislative scheme contained under the 
provisions of Section 313 CrPC of the Code of Criminal Procedure, 
1973 ( CrPC) is to put to the accused all the incriminating material 
against him and it is equally important to provide an opportunity 
to the accused to state his case. It is the option of the accused 
whether to remain silent or to provide answer to the questions 
asked by the court. Once the accused opts to give answers and, in 
fact, puts forward his own defence or the events as they occurred, 
then the accused is bound by such statement and the court is at 
liberty to examine it in light of the evidence produced on record.”  
 
51.   Turning to the facts of this case, this Court finds that the 
plea that the accused Jiten Nath remained away from home at Tezpur 
for a long period of two years and two months leaving his wife the 
accused Kalpana Devi was certainly tainted with his culpable mental 
state, establishing his complicity to the crime of murder of Bidyut Das, 
and concealing his dead body by burying at the kutcha floor of the 
kitchen of his dwelling house, under a paddy contained „duli‟ (granary), 
beyond all reasonable doubt. Further, the act of withholding of the 
incident of murder and causing disappearance of the crime and also 
suppression of her husband‟s absconding after commission of the 
offences also equally roped in the accused Kalpana Devi‟s direct 
complicity to the crime, beyond reasonable doubt.  
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52.  Thirdly, the police utilized sniffer dog in hunting and 
tracking of the place, that is, the kitchen of the house of the accused 
persons, namely, Jiten Nath and his wife Kalpana Nath, situated at 
Bakorigaon, Besseria and the accused Kalpana Nath specifically pointed 
out the exact location at their kitchen located under a paddy contained 
„duli‟ (granary), in a 3’ radius pit. As discussed above, the evidence of 
suspicious conduct of complicity of the accused persons, namely, Jiten 
Nath and Kalpana Devi to the crime of murder of Bidyut Das, inside 
their dwelling house have been delineated through the contents of the 
FIR, Ext.1, and oral testimony of the PWs. On scrutiny of the evidence of 
PW-1 Barun Das, PW-2 Mahendra Das, PW-3 Monoj Das, PW-5 Bipul Das, 
PW-8 Ashim Kr. Das, PW-9 Jiten Das, PW-10 Babakon Das, as a whole, it 
transpires that the police employed sniffer dog inside the dwelling 
house of the accused Jiten Nath and his wife Kalpana Devi and 
witnessing the ongoing exercise of employment of sniffer dog inside his 
dwelling house, the accused Jiten Nath, who was on his way with a cart, 
abruptly fled away deserting the cart behind and then entered into a 
nearby jungle, but the villagers apprehended him and brought him to 
his house. However, as it further appears, as a whole, from their 
evidence that the accused managed to flee away again and could not be 
apprehended, until he was arrested by PW-7 ASI Ratneswar Saikia of 
Gogamukh Police Station, Dhemaji district, after more than 2 years 2 
months from the date of occurrence, which material aspect is, of course, 
discussed in detail in the foregoing paragraph.  
 
53.   The prosecution has not examined the sniffer dog handler, 
but PW-14 SI Ajay Das Gupta, the IO, in his cross-examination, admitted 
that he took the help of sniffer dog in tracking the location, where the 
dead body of the deceased Bidyut Das was kept concealed inside the 
dwelling house of the accused. In his cross-examination, PW-14, the IO, 
admitted the two defence suggestions that Barun Das ( the informant) 
suspected complicity of the accused Jiten Nath into the mysterious 
missing of his brother, the deceased Bidyut Das, both in his ejahar, vide 
Ext.1 and in his statement recorded u/s 161 CrPC and further, that in 
course of investigation, the police took the help of the sniffer dog. 
However, he (PW-14) denied the defence suggestion that the sniffer dog 
gave clue to the exact spot, where the dead body of Bidyut Das was kept 
concealed under a „duli‟ ( granary), inside the kitchen of the dwelling 
house of the accused Jiten Nath and his wife, the accused Kalpana Devi. 
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He (PW-14) further denied the defence suggestion that the corpse of 
Bidyut Das was not recovered at the instance of the accused Kalpana 
Devi and admitted that at the time of recovery there were about 1000 
villagers present. The evidence, aforementioned, in regard to recovery 
of the dead body of Bidyut Das has been further reinforced by the 
evidence of PW-12 Atika Sultana, the then Executive Magistrate at 
Tezpur and the inquest officer in this case, who deposed that on 18-12-
2001, she held inquest on the dead body of Bidyut Das at the thatched 
dark room used as kitchen by the accused Jiten Nath, which was kept 
concealed at a pit under a „duli‟ ( granary), as shown by his wife, the 
accused Kalpana Devi and accordingly, the accused Kalpana signed on 
the inquest report, Ext.2, prepared under her (PW-12) dictation.  
 
54.   Thus, on careful scrutiny of the evidence of the PWs, non-
official and official, in the considered opinion of this Court, there is 
nothing to doubt the employment of sniffer dog by police in tracking 
the place, where the dead body of Bidyut Das was buried under a „duli‟ 
(granary) at the kitchen of the house of the accused Jiten Nath and his 
wife Kalpana Devi, following his  missing and giving rise to suspicion 
against the accused Jiten Nath and Pulin Das (since absconding), since 
both of them took away him for a discussion on their already dissolved 
joint partnership business of firewood, on the previous night and then 
remained untraced. The exact location of the place of concealment of 
the dead body of Bidyut Das, aforementioned, was pointed out to the 
police by the accused Kalpana Devi, on the following day of employment 
of the sniffer dog which could only snoop around the paddy contained 
„duli‟ (granary), placed inside the kitchen of their house, whereupon the 
dead body was recovered by digging the earth. The totality of evidence, 
clearly shows that on the successful use of the sniffer dog at the place of 
concealment of the dead body of Bidyut Das and followed by pointing 
out of the exact location of concealment of the dead body by the 
accused Kalpana Devi invariably establish, the direct complicity of the 
accused persons, namely, Jiten Nath and Kalpana Devi to the offence of 
murder of Bidyut Das and causing disappearance of the evidence of the 
offence of his murder, beyond all reasonable doubt.  
 
55.  It may pertinently be mentioned here that there is 
consistent evidence of dissolution of partnership business between the 
deceased Bidyut Das and the accused Jiten Nath and Pulin Das ( since 
absconding ) and further existence of illicit relationship between the 
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deceased Bidyut Das and the accused Kalpana Davi. The first aspect, 
aforementioned, has been discussed above. The second aspect, that is, 
the existence of illicit relation between the deceased and the accused 
Kalpana has been brought by the defence side, in the cross-examination 
of PWs 1, 3 and 14 (the IO). PW-14 SI Ajay Das Gupta, in his cross-
examination stated as follows :  
 
  “ In course of investigation, it came to light from the 
statements of the witnesses, which I recorded, that the deceased 
Bidyut Das had illicit relation with the accused Kalpana Devi, wife 
of accused Jiten Nath and taking advantage of this extra-marital 
relation, Pulin Das murdered Bidyut Das and buried the dead body 
in a room of the house of the accused persons”. 
 
56.  The above piece of evidence of PW-14, the IO, elicited by 
defence, in his cross-examination only suggests the admission of the 
defence that the accused persons were motivated to commit the crime 
charged with to eliminate the deceased Bidyut Das and that both the 
accused persons, namely, Jiten Nath and his wife, the accused Kalpana 
Devi murdered and buried the deceased inside their dwelling house in 
the relevant night, beyond all reasonable doubt.  
 
57.  Fourthly, it is apparent on evidence that the accused 
Kalpana Devi, the wife of the accused Jiten Nath, was continuously 
present at the time of the occurrence and thereafter, on the following 
day, that is, on 17-12-2001, during the period of visit of PW-14, the IO, 
and PW-12, the Executive Magistrate to their dwelling house. The 
accused Kalpana Devi pinpointed the location of the kitchen of her 
dwelling house, where the dead body was concealed in a pit at the 
kutcha floor with a paddy contained „duli‟ (granary) placed on it to 
divert the attention of any outsider from suspecting the place. Had the 
accused Kalpana was not directly and personally involved in the 
commission of the offences charged with, she would have certainly 
disclosed the aforesaid cognizable crime without delay to the 
neighbours and the police. Her conduct, therefore, appears to be most 
unnatural and it only established her complicity to the commission of 
murder of Bidyut Das and causing disappearance of the evidence of the 
crime by burying the dead body in the kutcha floor of the kitchen of 
their dwelling house, beyond reasonable doubt.   
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58.  Here it may pertinently be referred to the decision in 
Anwar Ali & Ors –Vs- State of Arunachal Pradesh [ 2012 Cri.L.J. 
1208 ], where the Apex Court held that it is a settled principle of law 
that merely because the witnesses is a relative or friend of the deceased, 
it would not be sufficient ground to discard his statement. Therefore, 
applying this settled principle, it can be held in the context of this case 
that besides the evidence of other independent PWs, the evidence of 
PWs 1,2,3,5,8 and 9, who are related to the deceased Bidyut Das, cannot 
be brushed aside, because their evidence appears to be quite natural in 
all aspects and when they have well withstood the test of cross-
examination of the defence in material particulars.  
 
SUMMARY OF INCRIMINATING EVIDENCE :  
 
59.  The following circumstances emerged on evidence on 
record conclusively prove the complicity of the accused persons in the 
crime :  
 

a) the accused Jiten Nath and Pulin Das ( since absconding) 
was last seen with the deceased in the evening of  16-12-2001, at 
about 9 p.m. at the house of PW-1 Barun Das, his brother ;  
 
b) the deceased  was, thereafter, taken away by the accused 

Jiten Nath and Pulin Das ( since absconding) for a further 
discussion on their partnership business ;  
 
c) since the time he was taken away by the accused persons, 

the deceased remained untraced ;  
 
d) the accused Jiten Nath remained absconding from home for 

about 2 years 2 months till he was arrested on 06-03-2004  by 
Gogamukh Police Station in Dhemaji district ;  
 
e) on the following day of missing of the deceased, out of 

suspicion, that the deceased might have been killed by the 
accused persons, sniffer dog was employed by the police at the 
house of the accused Jiten Nath and the sniffer dog started 
snooping around a „duli‟ ( granary) kept at the kitchen of the 
house of the accused ;  
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f) on the following day of use of the sniffer dog, the accused 
Kalpana Devi, the wife of the accused Jiten Nath pin-pointed the 
exact location in the kitchen of their house where the dead body 
of the deceased was buried under a paddy contained „duli‟ 
(granary), in presence of Magistrate, police and public ; 
 
g) the dead body of the deceased was exhumed in presence of 

an Executive Magistrate and other witnesses from the kutcha  
floor of the kitchen connected with one internal door of the 
dwelling house of the accused persons ;  
 
h) the Executive Magistrate held inquest on the dead body of 

the deceased inside the kitchen of the dwelling house of the 
accused persons, namely, Jiten Nath and Kalpana Devi ;    
 
i) the evidence of the autopsy surgeon suggested that the 

cause of death of the deceased was asphyxia as a result of ante-
mortem strangulation ;   
 
j) the accused Kalpana Devi by her wilful concealment of the 

crime of murder and causing disappearance of evidence of it by 
burying the dead body of  Bidyut Das inside their dwelling house, 
which cognizable offences  she was bound to disclose, under law, 
committed the offences, aforementioned, beyond reasonable 
doubt.  
 

CONCLUSION 
( Guilty of murder & causing disappearance of its evidence ) 
 
60.  For the reasons, set forth above, this Court is constrained to 
hold that the prosecution has proved the charges of murder of Bidyut 
Das and causing disappearance of evidence of his murder, in 
furtherance of their common intention, against the accused persons, 
namely, Jiten Nath and his wife Kalpana Devi, beyond all reasonable 
doubt.  
 
61.   Accordingly, the accused persons, namely, Jiten Nath and 
Kalpana Devi are held guilty of the charges under Sections 302/201/34 
of the IPC and convicted.  
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S E N T E N C E 
 
62.  After pronouncement of the judgment, the convicted 
accused persons, namely, Jiten Nath and Kalpana Devi are heard on the 
quantum of punishment to be awarded. I have also heard Mr. H. P. 
Sedai, the learned Public Prosecutor and Mr. T.C. Khetri, the learned 
Senior counsel, appearing for the accused persons.  
 
63.   The convicted accused Jiten Nath has reiterated his plea of 
innocence. He has submitted that he is a daily wage earner by 
profession. His family consists of his wife – the accused Kalpana Devi 
and three children, including two sons and one daughter. The eldest son 
is aged about 14 years and a student of class IX. The second son is aged 
about 9 years and the third child, a daughter, who is aged about 7 years. 
All the children are school going. He has submitted for minimum 
punishment on humanitarian ground.  
 
64.   On the other hand, the convicted accused Kalpana Devi has 
stated that she is innocent. She is aged about 33 years and a house wife. 
She submitted for a quantum of punishment as found deserved by this 
Court.  
 
65.         The learned Public Prosecutor has fairly submitted that 
considering the circumstances in which the offences proved to have 
been committed by the accused persons and the nature and gravity of 
the offences proved in this case, rigorous imprisonment for life and fine 
will be the appropriate punishment for them.  

 
66.    The learned juniors to the learned Senior Defence Counsel, 
on the other hand, have fairly submitted that considering the personal 
circumstances in life of the accused persons, minimum punishment of 
imprisonment for life, instead of capital punishment, would meet the 
ends of justice.  

 
67.    On a careful consideration of the facts and circumstances, 
appearing in the case in regard to the personal, social, economic and 
domestic circumstances of the accused persons, who are husband and 
wife, this Court is of considered opinion that sentence of rigorous 
imprisonment for life and fine, would meet the ends of justice.  
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68.   In view of the fact that cruelty of murder and causing 
disappearance of evidence of the offence were being committed on an 
innocent man, within the four walls of their dwelling house, in the 
considered opinion of this Court, the accused persons do not deserve 
any compassionate treatment. Life imprisonment for murder is the rule 
and capital sentence is the exception. In the facts and circumstances, 
the prosecution has proved, beyond reasonable doubt, in the instant 
case, in the opinion of this Court, the extreme penalty of death of the 
convicted accused persons, is not warranted. 

 
69.    Accordingly, each of the accused persons is sentenced 
to suffer Rigorous Imprisonment for life and to pay a fine of 
Rs.5,000/- ( rupees five thousand) only, in default, to undergo 
Rigorous Imprisonment for 3 (three) months u/s 302/34 of the 
Indian Penal Code. Each of the accused persons is also further 
sentenced to undergo Rigorous Imprisonment for 3 (three) years 
and to pay a fine of Rs.3,000/- ( rupees three thousand) in default, 
to undergo Rigorous Imprisonment for 1 (one) month u/s 201/34 of 
the Indian Penal Code. 
 
70.  The convicted accused persons are told that they have 
the right to prefer appeal to the Hon‟ble High Court against this 
judgment either through the Jail authority or independently, on 
their own. They are further informed that they are entitled to free 
legal aid to prefer appeal before the Hon‟ble High Court and 
further, in this connection, they are advised to contact the Legal 
Aid Clinic established in the Central Jail premises, Tezpur.  

  
71.  The judgment and order, as above, is pronounced in the 
open Court, in presence of the accused persons and the learned counsel 
for both the sides, on this the 30th day of June, 2014, under the hand 
and seal of this Court.  
 
72.  Let copy of this judgment and order be furnished to the 
convicted accused persons, free of cost. 
 
73.  The accused Pulin Das (since absconding) has been 
proclaimed absconder vide, order, dated 30-11-2006, passed in GR Case 
No. 1730/2001 and his case is yet to be committed to the Court of 
Session for trial. 
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74.  The seized articles be preserved until further order. 
 
75.  Send a copy of this judgment and order to the Deputy 
Commissioner, Sonitpur, Tezpur. 

 
76.    Send a copy of this judgment and order to the 
Superintendent, Central Jail, Tezpur.  
 
   Accordingly, the case is disposed of. 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
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Typed by me,  
on dictation : 
 
 
(J.K. Muru, Steno ) 
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SESSIONS  CASE NO. 2 OF 2007 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1   : Sri Barun Das, the informant 
PW–2   : Sri Mahendra Das   
PW–3   : Sri Monoj Das 
PW–4   : Sri Dilip Nath 
PW–5   : Sri Bipul Das 
PW–6   : Sri Nityananda Kataki 
PW–7   : Sri Ratneswar Saikia 
PW–8   : Sri Ashim Kr. Das  
PW–9   : Sri Jiten Das  
PW–10   : Sri Babakon Das  
PW–11   : Dr. Apurba Krishna  Sarma, the MO 
PW–12   : Smt. Atika Sultana, Executive Magistrate 
PW–13   : Sri Jogesh Dev Goswami, the police officer 
PW–14   : Sri Ajay Das Gupta, the IO 
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1   : Ejahar  
Exhibit –2   : Inquest Report 
Exhibit –3   : Seizure List 
Exhibit –4   : Post Mortem Report 
Exhibit –5   :  Charge-sheet  
Exhibit –5 A   :  Dead body challan 
Exhibit –6   : Sketch map 
Exhibit –A   : Seizure List 
 

MATERIAL EXHIBIT 
 

Mat. Exhibit –1  :  the „Khukri‟ 
Mat. Exhibit –2  :  the torch light 

 
DEFENCE EXHIBIT 

 
N  I  

(A. BORTHAKUR)   

 SESSIONS JUDGE, 
SONITPUR :: TEZPUR 


